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Overview 

[1] The union grieves, by way of a policy grievance, the changes made to the Medical 

Certificate of Disability (“MCD”) which has been in use for a number of years. Specifically, 

the union grieves that the changes to the form “require more information than is 

reasonable or necessary for short-term sick benefits”. 

 

[2] In October 2007, Arbitrator Surdykowski released an award1 between the 

employer and ONA which is the leading authority on the issue before me. Neither party 

challenges the principles articulated in that award. Rather, the narrow issue is whether 

the changes implemented by the employer are within or go beyond the parameters set 

out in that award for first instance medical certificates under the HOODIP 1992 plan. 

 
[3] After carefully considering the agreed facts and the authorities cited by the parties, 

I am of the opinion that the information requested goes beyond what is permitted or 

required for a first instance medical certificate. The grievance is allowed. 

 
Facts 

 
[4] No witnesses were called to testify. The facts on which the grievance is based are 

set out in the brief filed by the employer, which I found to be a very succinct and helpful 

outline of the relevant facts. 

 

[5] In August 2018, the employer made changes to the then-existing MCD. The MCD 

in use prior to the changes is attached as Appendix 1 and is referred to as MCD 2016. 

The MCD that replaced it and that is now the subject of this grievance is attached as 

Appendix 2 and is referred to as MCD 2018. Through the grievance procedure parties 

agreed to some changes to the proposed MCD which are now part of MCD 2018. 

 
[6] The changes to the MCD 2016 that are the focus of this grievance are found in 

Section C of MCD 2018. They are as follows:

 
1 Hamilton Health Sciences and Ontario Nurses’ Association, 2007 CanLII 73923 (ON LA) (“HHS”). 
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i. A request for the treating physician to identify, by checking a box, the area 

of the body affected by the illness or injury. 

 

ii. A request for the treating physician to indicate the functional and/or 

cognitive abilities in relation to the illness or injury by checking a box indicating 

whether the employee is able, unable or somewhat able to perform certain tasks. 

The physician is also asked to estimate the length of time for which the restrictions, 

if any, will remain in place. 

 

[7] The employer asserts that the reason for the changes was “…to facilitate 

employees’ safe and early return to work by allowing for early conversation between the 

Hospital and employees regarding the injury and related workplace limitations…”. 

 

[8] In the more than two years since MCD 2018 was introduced, the parties are not 

aware of any members of the union who have been denied benefits who the union 

believes were otherwise entitled to those benefits as a result of the new form. 

 
[9] Since 2018, the employer’s practice has been that employees who are unwell as 

a result of an infectious or communicable disease (such as the flu) are not required to 

submit the MCD. In these circumstances, all that is required is a confirmation from the 

physician that the employee is unwell and has been directed not to attend the physician’s 

office due to the nature of the illness. 

 
[10] MCD 2018 has not been the subject of a challenge by the other bargaining units 

at the hospital. 

 
Collective Agreement2 

 
Article 15.01(a) 

The Hospital shall provide a short-term sick plan at least equivalent to that 

described in the current Hospitals of Ontario Disability Income Plan (HOODIP) 

 
2 The employer also referred to and relied on Article 29.01 of the collective agreement, Management Rights. This 
clause is extensive and is a standard management's rights clause which covers virtually everything normally found 
in such clauses. Since the employer did not refer to a specific part of that clause and in the interest of saving space, 
I have not reproduced that provision. 
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brochure. Copies of the HOODIP brochure will be made available to employees 

upon request. 

 

[11] HOODIP 1992 is the relevant Plan. Part A of that Plan is in connection with Sick 

Pay Benefits. It provides in relevant part as follows: 

 

• “Total Disability and Totally Disabled are defined as “Unable, due to injury or 

illness, to perform the regular duties pertaining to the occupation in which you 

participated immediately before becoming disabled”. 

 

• “If you become Totally Disabled and are unable to work, you may receive a Sick 

Pay benefit from your employer of up to 100% of your earnings for up to the first 

15 weeks of your disability…”. 

 

• “If you become Totally Disabled as a result of illness or injury…you will receive 

Sick Pay benefits that are paid by your employer…”. 

 

• “Proof of Total Disability (such as a doctor’s certificate), that is satisfactory to your 

employer, is required if you are absent for three days or more, and is subject to 

periodic review thereafter. Such proof may also be required at any time in order 

for you to qualify for benefits”.3 

 

• “You are not considered to be Totally Disabled unless you are under the active 

and continuous care of a physician and are following the treatment prescribed by 

the physician for that disability”. 

 

Submissions of the Parties 
 
[12] The submissions of the parties are summarized below. 

 
Union 

[13] The union submits that this case can be decided by applying the principles 

articulated in HHS in respect of first instance medical certificates under HOODIP 1992. 

 
3 In its brief (at para. 10), the employer stated that it is expected that an employee will see a physician within three 
consecutively scheduled shifts or, if their illness continues, while the employee remains symptomatic. It further 
stated that the employee is required to submit the MCD within four business days of the third day of absence or 
their physician appointment, whichever is later. These requirements do not appear in HOODIP 1992 or the collective 
agreement and there was no reference to the origin of these requirements. In any event, the union did not dispute 
the statement and the employer's brief. 
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[14] The union notes that the overarching principle is a balance between the employer’s 

legitimate business interest for medical information and the employee’s interest in 

protecting their privacy (HHS at para. 25). The union argues that this balance results in 

the employer being entitled to the minimal amount of medical information to satisfy its 

legitimate interests. 

 

[15] The union argues that there is more than one stage in the process when an 

employee seeks sick pay benefits and that the employer is generally entitled to less 

information at the initial stage than at a subsequent stage. The union argues that at the 

initial stage the only information that the employer is entitled to know is that the employee 

is unable work because of illness or injury, the expected return to work date and what 

work the employee can or cannot do (HHS at para. 27). 

 
[16] The union argues that in resolving disputes about how much information the 

employer is entitled to at first instance, the question is one of necessity. The test is 

objective reasonableness. However, the employee’s privacy interest is paramount and 

any doubt should be resolved in favour of the employee (Providence Care, Mental Health 

Services and Ontario Public Service Employees Union and Its Local 431, 2011 CanLII 

6863 (ON LA) (Surdykowski) at para. 34). 

 
[17] The union argues that based on the above principles, the changes to the MCD are 

inappropriate for a first instance medical certificate. 

 
[18] The union argues that MCD 2016 flowed from and reflected the principles in the 

HHS award and that therefore any changes to the form are contrary to that award. 

 
[19] In respect of the specific changes to MCD 2016, the union notes that under the 

heading “Area of Injury/Illness”, the employer is seeking much more information than is 

necessary at first instance to satisfy the employer’s legitimate interests. The form now 

requires the physician to indicate which part of the body is involved, including whether 

mental health is involved and which side of the body is affected (i.e. left or right shoulder, 

arm, elbow, etc.).  
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[20] With respect to the part of the form dealing with functional and/or cognitive abilities, 

the union argues that at first instance the employer has no need for the level of information 

requested, including information relating to memory and ability to manage emotional 

situations. The union further argues that the employer has not established how asking 

any of these questions at first instance will assist in its goal of an early and safe return to 

work for employees. In support of its argument the union cites Bluewater Health and 

Ontario Nurses’ Association, 2016 CanLII 61646 (Sheehan) (“Bluewater Health”) at pp. 

26-27, a HOODIP case, which held that requesting cognitive and/or functional impairment 

information at first instance was not permitted even where the rationale for requesting 

such information was to facilitate a return to work as quickly as possible. 

 

[21] The union also refers to Columbia Forest Products and USW Local 1-2010, 2017 

CanLII 66046 (Gedalof) (Columbia Forest Products) at paras. 36 and 49 and The City of 

Greater Sudbury (Pioneer Manor) and CUPE, Local 148, 2010 CanLII 43748 (ON LA) 

(Kaplan) at pp. 9-11). 

 
[22] Finally, the union also asserts that MCD 2018 removes the discretion of the 

physician in completing the form and that the physician might provide more information 

than is necessary. 

 
[23] The union requests that the grievance be allowed and that the employer be 

ordered to revert to MCD 2016. 

 

Employer 

 
[24] The employer argues that the changes to the MCD are minor in nature amounting 

to changes in form rather than substance. The employer submits that the updated MCD 

appropriately balances the principles of employee privacy with the employer’s right to 

ensure the legitimacy of absences and the shared duty to facilitate an early and safe 

return to work. 
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[25] The employer notes that the MCD 2016 requested a description of the general 

nature of the illness or injury but did not request that the physician identify, by checking a 

box, the general area of the illness or injury. The employer submits that the nature of the 

information sought is not changed. 

 
[26] With respect to an employee’s functional capacity, the employer notes that MCD 

2016 requested the physician to outline an employee’s “functional capacity and 

restrictions so that an appropriate return to work plan can be developed”. The employer 

submits that MCD 2018 simply requires the same information to be communicated by 

checking of boxes rather than by the written word. 

 
[27] The employer submits that these changes are intended to facilitate the early and 

safe return to work by employees by allowing for early conversations between the 

employer and the employee regarding the injury and related workplace limitations. 

 
[28] The employer acknowledges that there are limits to the information employees can 

be required to provide at first instance. However, the employer argues that the authorities 

are clear that seeking information regarding restrictions and limitations to determine what 

work the employee can and cannot do is not inappropriate (Re Canadian Bank Note Co. 

and IUOE, Local 772 (Surdykowski) (“Canadian Bank Note”) at paras. 27, 36, 48; 

Columbia Forest Products at para. 50 and Revera Long Term Care Inc. v. O.N.A., 2011 

CanLII 73193 (ON LA) (Surdykowski) (“Revera Long Term Care”) at paras. 43-45) and 

neither is requesting a general description of the nature of the employee’s condition (HHS 

at paras. 35, 60 and Canadian Bank Note at para. 51). 

 
[29] The employer argues that the MCD 2018 falls squarely within these parameters.  

The employer asserts that the form seeks only general information regarding the nature 

of the illness or injury except now, rather than providing such information in words, it is 

conveyed by requiring the physician to check boxes. The employer argues that the same 

argument applies with respect to the changes concerning functional and/or cognitive 

abilities. 
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[30] The employer argues that the information it seeks on the MCD 2018 is consistent 

with its duty to accommodate employees and to facilitate an early and safe return to work. 

The employer notes that the cases support its right to seek information in support of its 

duty to accommodate and to facilitate early and safe return to work (HHS, at para. 24; 

Rivera Long Term Care, at para. 45; Columbia Forest Products, at para. 44; Canadian 

Bank Note, at para. 48) so long as the information is appropriately tailored to seek 

information with respect to the current absence. 

 
[31] The employer submits that since HHS was decided in 2007 there has been an 

increasing focus on the duty to accommodate and an increasing emphasis on early and 

safe return to work. The employer submits that the information the union objects to is 

specifically focused on achieving these goals. 

 

Decision 

 

[32] As I noted at the outset of this award, since both parties accept the principles 

outlined in HHS, the very narrow issue before me is whether MCD 2018 respects the 

principles set out in that case. 

 

[33] In addressing the issue, it is important to keep in mind the context in which this 

decision is made. First, the issue solely relates to first instance requests for information. 

Second, the issue is in respect of sick leave benefits which, under provisions of the 

collective agreement and HOODIP 1992, are available for the first 15 weeks of absence. 

Third, in order to be eligible for sick leave benefits employees must meet the definition of 

“total disability” in the HOODIP 1992 plan which requires the employee to establish that 

they are unable, due to injury or illness, to perform the regular duties pertaining to the 

occupation in which they participated immediately before becoming disabled and that they 

are under the active and continuous care of a physician and following the treatment 

prescribed by the physician for that disability. 
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[34] The relevant principles and analytical framework to be applied are outlined in HHS 

and the other authorities cited by the parties, and include: 

 

• the employer has no inherent right to confidential medical information but 

does have a right to such information where it is required by statute, a collective 

agreement or where it is demonstrably required and permitted by law for a 

particular purpose (HHS at para. 21) 

 

• the onus is on the employee to establish entitlement to paid sick leave i.e. 

to establish that they are unable to attend work (HHS at para. 24) 

 

• the employer is entitled to notice of that fact and the expected duration of 

an absence (HHS at para. 24) 

 

• both employer and employee have a legitimate interest and obligation to 

facilitate an early return to work with accommodation, if necessary and available 

(HHS at para. 24) 

 

• the least intrusive approach that balances the business interests of the 

employer and the privacy interests of the employee is required. The issue is one 

necessity of the information on a test of objective reasonableness. The privacy 

interests of employees are paramount with any doubt resolved in favour of the 

employee (HHS at para. 25) 

 

• the employer is entitled to relatively less information at the initial stage of an 

absence than at a subsequent stage (HHS at para. 27) 

 

[35] Building on these principles, HHS held, at paras. 35 and 67-68, that at first instance 

under HOODIP 1992 the employer is entitled to the following: 

 

35. In the first instance for STD benefits purposes, therefore, in the absence of 

statutory or collective agreement authorization an employer cannot require an 

employee to consent to the release of more than certification that she is absent 

and unable to work because she is ill or injured, the general nature of the illness 

or injury, that the employee has and is following a treatment plan (but not the plan 

itself), expected return to work date, and what work the employee can or cannot 

do… A consent that must be provided for the purpose of STD benefits should not 

include return to work accommodation considerations other than whether there are 



9 
 

likely to be any restrictions on the anticipated return to work date. [emphasis 

added] 

 

67. In the first instance under the 1992 HOODIP the Hospital and Cowen are 

only entitled to a statement from a physician, or other professional in the case of a 

psychological disorder, that states that s/he has assessed the employee (including 

the date(s) of the examination/assessment) as being incapable of performing the 

regular duties of her occupation (which occupation should be specified) due to 

illness or injury for a specified period, a statement of the general nature of the 

illness or injury, that the employee is under his/her active, continuous and 

medically appropriate care for the disability, a description of the treatment supplied, 

the treatment plan and an attestation that the patient is following the treatment 

prescribed, and the expected return to work date and any accommodation 

requirements likely to be required at that time. [emphasis added] 

 

68. Under both the 1980 and the 1992 HOODIP the Hospital is also entitled to 

know when the illness began or the accident occurred and when the employee 

became unable to attend work, and the date of the first medical examination.… As 

the Hospital’s agent Cowan is not entitled to diagnoses, symptoms, medical 

history, the specifics of medical investigation or current findings, treatment or 

prognosis other than as indicated above.… [emphasis in the original] 

 

[36] There is no doubt that MCD 2016 closely followed the requirements set out above. 

 

[37] The employer argues however that it needs and is entitled to more information at 

first instance in order to fulfill its duty to accommodate under the prevailing statutory 

provisions and the case law.  

 
[38] This very issue was addressed in Columbia Forest Products, a case that 

concerned a first instance medical report in support of a claim for Weekly Indemnity 

benefits. The employer argued in that case, as the employer does in this case, that the 

disputed information on the report was necessary “…in order to assess its ability to 

accommodate and by extension determine whether in fact the employee is unable to 

work” (at para. 42). 

 
[39] The form at issue in that case required the physician to answer “yes” or “no” to the 

question “If the employee cannot return to full duties, can the employee return to work on 
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modified duties”. If the physician answered “yes” then the form asked the physician to 

“…describe the employee’s current limitations (OR complete Section B if applicable)” 

where Section B consisted of check boxes related to the detailed functional and cognitive 

abilities of the employee. 

 
[40] In addressing how to balance the employer’s legitimate interest in accommodating 

employees and the employee’s privacy interests, Arbitrator Gedalof stated: 

 
46. For these reasons, I find that the requirement on the form to indicate 

whether the employee can return to ‘work’ with accommodation is both consistent 

with the language of the collective agreement providing for the WI benefit, and with 

the general duty to accommodate. It does not follow from this finding, however, 

that the employer is entitled to unrestricted information concerning an employee’s 

functional and cognitive abilities at first instance. The application form must be 

directed toward determining whether the employee meets the criteria to qualify for 

the WI benefit, and is not an appropriate vehicle for obtaining any and all 

information that could conceivably be required for some as yet unspecified 

accommodation. In this regard, the decision of the Divisional Court in St. Joseph’s 

Health Centre, supra4, relied upon by the Union, is highly instructive. [emphasis 

added] 

 

48. …In this context, [assessing fitness to return to work] a broad inquiry into 

aspects of the employee’s medical fitness without any factual foundation for 

concluding that those aspects of the employee’s health are relevant to determining 

her ability to return to work constitutes an unreasonable invasion of privacy. 

 

49. In its current form, the initial application for the WI benefit seeks a 

description of the employee’s ‘current limitations’, or that the attending physician 

‘complete Section B [the functional and cognitive abilities checklists] if applicable’. 

This broad an inquiry at first instance into an employee’s state of physical and 

mental health, absent a factual foundation for finding that this information is 

relevant to a particular employee’s circumstances and is necessary to ascertain 

eligibility for the WI benefit, conflicts with the principles set down by the Divisional 

Court in St. Joseph’s Health Care. It also conflicts with the general principle 

articulated in Hamilton Health Sciences and the many cases following it that an 

 
4Ontario Nurses’ Association v. St. Joseph’s Health Centre, 76 O.R. (3d) 22 (Div. Ct.). Arbitrator Gedalof summarized 
the conclusion of the court as follows: “The court concluded that the arbitrator erred in requiring the employee to 
provide information about aspects of her fitness where there was no factual basis for concluding those aspects of 
her health had anything to do with her inability to work” (at para. 47). 
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inquiry into an employee’s state of health, while necessary and appropriate in order 

to establish an entitlement to benefits, should be minimally invasive. An employee 

who is off work due to a back injury, for example, ought not to be required to 

immediately disclose a cognitive disability that has no impact on her or his ability 

to work, and which may never be relevant to assessing a return to work. [emphasis 

added] 

 

50. In order to be consistent with these principles, the inquiry at first instance 

should be restricted to inquiring into the limitations applicable to the current 

absence from work, and only in those circumstances where the attending physician 

concludes that the employee could return to work with modified duties...”. 

[emphasis added] 

 
[41] In the result, Arbitrator Gedalof found the form to be improper “…in requiring 

employees to submit to an overly invasive and unreasonable inquiry into their private 

health information in order to access the WI benefit” (at para. 52b). [emphasis added]. 

This conclusion was reached notwithstanding that the form in that case required the 

physician to address return to work and modified duties issues. 

 

[42] The employer argues that Columbia Forest Products should not be read as 

prohibiting an appropriately tailored request for information regarding functional 

limitations and asserts that MCD 2018 is such a form as it clearly refers the current 

absence. I think this is an overly narrow reading of that award. 

 
[43] Arbitrator Gedalof also found the form in that case inappropriate because the 

information was not necessary to ascertain eligibility for the benefit (at para. 49). 

 

[44] The award of Arbitrator Sheehan in Bluewater Health is also relevant. It concerned 

a first instance medical form under HOODIP. One of the issues in that case concerned 

the appropriateness of asking the physician to indicate that the employee is either fit to 

return to full duties, is unfit to work with a description of the functional and/or cognitive 
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impairment preventing the employee from performing any and all work5 or that the 

employee is fit for modified work and a request to indicate specific functional limitations. 

 
[45] After reviewing the relevant authorities including HHS, Arbitrator Sheehan 

concluded that it is inappropriate to ask questions about functional and/or cognitive 

impairment in a first instance medical form submitted for purposes of establishing 

eligibility for HOODIP benefits. He stated at pp. 25-26 as follows: 

 
…The information provided, pursuant to Section C of either the APS 1980 HOODIP 

or APS 1992 HOODIP forms, should generally be more than sufficient for the 

purposes of the Employer assessing the legitimacy of the absence. In light of the 

information provided at Section C of the APS forms, the question asking an 

attending physician to describe the functional and/or cognitive impairment, in my 

view, are not justified, nor appropriate in the context of the employee initially 

providing proof of the illness or injury related to the absence in question. There is 

no need for the Employer to require further private medical information, at first 

instance, regarding the proof of disability issue, unless there are ‘objectively 

reasonable grounds to doubt the accuracy, truth or adequacy of the APS’. 

 

     Expanding on that latter part, the question related to functional and/or cognitive 

impairment primarily relates to the employee potentially returning to work. The 

Employer argues that providing that information at the outset, the process for a 

possible return to work would be facilitated as quickly as possible; in that, the 

Employer’s Occupational Health Department can assess whether modified duties 

can be offered to the employee, in keeping with their noted impairment (s). That 

point is appreciated, but to reiterate, the main purpose of the requirement of a proof 

of disability “such as a medical certificate” is related to substantiating that the 

employee who is absent for three days or more is legitimately ill or injured. This is 

not to say that the Employer may not be entitled to seek further medical information 

if it has been determined that the employee may be remaining off work for a period 

of time, which may also include questions relating to the functional and/or cognitive 

impairments/limitations (not the diagnosis) that are restricting the employee from 

performing the duties of a nurse.…[emphasis added] 

 

 

 
5 Arbitrator Sheehan held that the requirement referring to “any and all work” was improper in view of the eligibility 
requirement in HOODIP 1980 that total disability was defined as inability to perform the regular duties pertaining to 
the occupation in which the employee participated immediately before becoming disabled. 
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[46] This award is clear that where a first instance medical form provides the necessary 

information to determine eligibility for the sick benefit, information in respect of 

functional/cognitive abilities is premature. This award is arguably more restrictive than 

Columbia Forest Products which appears to permit some information where the physician 

has indicated that the employee is able to perform modified work and HHS which 

approves of such information in relation to accommodation when the employee returns to 

work. 

 

[47] In any event, it is clear from the cases that arbitrators are very cautious about the 

medical information that an employer is entitled to on first instance medical forms since 

the purpose of such forms is to establish eligibility for the benefit. Beyond that, detailed 

information about the limitations relating to the current absence, even for accommodation 

purposes, has not been looked on favourably. 

 

[48] A comparison between the MCD 2016 and the MCD 2018 indicates a great deal 

of similarity between them in Section C. They both address the fundamental issue of 

eligibility to benefits based on the requirements of HOODIP 1992 noted above. 

 

[49] However, absent from MCD 2018 are the following critical questions which are on 

MCD 2016 as follows:  

 
Estimated date of return to full duties.  

 

With modifications to the employee’s work or environment would the employee be 

able to return to work at an earlier date? If “yes” the estimated date of return to 

modified work. 

 

The employer has a well-established comprehensive modified work program. 

Please outline your patient’s functional capacity and restrictions so that an 

appropriate return to work plan can be developed. 

 

[50] The employer justifies the changes to the MCD on the basis of its duty to 

accommodate. It is not obvious why the very questions that focus on that issue were 

omitted from MCD 2018. 
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[51] The only aspects of MCD 2018 that the union objects to are the addition of the 

check boxes indicating which part of the body is engaged by the injury or illness and the 

check boxes relating to functional and cognitive abilities. Based on the cases reviewed 

above and the wording of MCD 2018 I agree with the union that that information is not 

appropriate in a first instance medical form for the following reasons. 

 

[52] This is a first instance medical report. The employer is entitled to comparatively 

less information at this stage than at a later point in time. The information that is necessary 

at this time is to establish the employee’s entitlement to benefits under HOODIP 1992. 

This requires the employee to establish that they meet the definition of totally disabled 

under HOODIP 1992 (inability, due to injury or illness, to perform the regular duties 

pertaining to the occupation in which [they] participated immediately before becoming 

disabled  and being under the active and continuous care of a physician and following the 

treatment prescribed by the physician for that disability).The information solicited in the 

checkboxes is not necessary this purpose. 

 

[53] In addition, HOODIP 1992 sick benefits and MCD 2018 apply to employees who 

claim sick benefits which can last from a few days up to 15 weeks. This is a “one size fits 

all” form “that will be necessarily limited in scope in the first instance” (HHS at para. 36). 

In seeking information regarding the nature of the illness/injury and functional/cognitive 

abilities at first instance in the detail set out in MCD 2018, the employer is overreaching 

by including employees who will have no need of accommodation and where an early 

and safe to return to work is not an issue. The employer has not demonstrated that this 

information is necessary on a first instance medical form. 

 

[54] Finally, even if the less restrictive approach in Columbia Forest Products is 

followed, the omission in MCD 2018 of any questions relating to the ability of the 

employee to perform modified work results in a failure to establish the factual foundation 

for the conclusion that functional and cognitive abilities are relevant to determining the 

employee’s ability to return to work (see para. 49 and 50 of that award). 
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[55] The employer argues that since HHS was decided in 2007 there has been a 

greater emphasis and recognition of the employer’s statutory and collective agreement 

obligations to accommodate employees and to implement early and safe return to work 

protocols. I do not agree.  

 
[56] In HHS Arbitrator Surdykowski was alert to the obligations of employers and 

employees in this regard (see para. 24). Moreover, all the cases proceed on the basis of 

balancing the business interests of the employer and the privacy interests of employees 

(HHS at para, 25) in the context of the shared duty to accommodate. 

 
[57] It is difficult to discern the limits of the information that an employer is entitled to in 

support of its duty to accommodate in these cases. But in the context of this case the 

decision in Canadian Bank Note, a case of a first instance form is helpful. Arbitrator 

Surdykowski held (at para. 48) that questions seeking a general indication of functional 

restrictions for return to work purposes would be acceptable. However, he expressed 

concern about the much more detailed functional abilities information typically found on 

functional ability forms when an employee actually returns to work. In my view, the 

information regarding functional and/or cognitive abilities on MCD 2018 are more in the 

nature of the latter and not the former. 

 
[58]  As a result, I agree with the union that MCD 2018 is not consistent with the 

principles that govern first instance medical forms as outlined in HHS and the other cases 

referred to above. Moreover, the utility of such information at first instance is difficult to 

ascertain. 

 
[59] The grievance is allowed. I find that MCD 2018 requests more information than is 

reasonably necessary for a first instance medical form designed to determine eligibility 

for sick leave benefits. 

 
[60] The employer is ordered to cease using MCD 2018 and to revert to using MCD 

2016. It should be noted, however, that I disagree with the union’s argument that since 

MCD 2016 closely tracks the award in HHS, any change to the form is contrary to HHS. 
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The employer is free to amend MCD 2016 so long as the amended form respects the now 

well-worn path relating to first instance medical forms. 

 
[61] I remain seized to deal with any issues concerning the implementation of this 

award.  

 
 
 

Dated at Toronto Ontario this 22nd day of February 2021 

 

 

___________________  

Larry Steinberg 




